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UNI TED STATES OF AMERI CA
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DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-12367
V.

STEPHEN ALBERT NAYPAVER, JR. ,

Respondent .
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CPI Nl ON AND ORDER

Bot h respondent and the Adm ni strator have appealed fromthe
oral initial decision of Adm nistrative Law Judge WIlliamE
Mul I'i ns, issued on August 14, 1992, follow ng an evidentiary
hearing.' The law judge affirmed part of an order of the
Adm ni strator, finding that respondent violated 14 C.F. R 91.7(b)

and 91.13(a). He dism ssed the Admnistrator's claimthat

The initial decision, an excerpt fromthe hearing
transcript, is attached.
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respondent had also violated 14 C.F.R 91.7(a).? The |aw judge
reduced the Adm nistrator's proposed suspension of respondent's
airline transport pilot (ATP) certificate from 180 to 120 days.
On appeal, respondent clains that the Adm nistrator's order mnust

be di sm ssed for reasons of res judicata, and further contends

that he was prejudiced by the law judge's alleged failure to
enforce his pretrial order. The Adm nistrator argues that the
8§ 91.7(a) charge should be affirnmed, as well as a 180-day
suspension. W deny respondent’'s appeal and grant that of the
Adm ni strator.

On May 19, 1991, respondent was operating N5788X, a Cessna
320. On departure fromthe DeKal b-Peachtree Airport, Atlanta,
the aircraft |lost power fromits right engine. The aircraft
struck sone type of power |ine, sustaining damage that, al

agree, made the aircraft unairworthy.® Respondent regai ned power

2§ 91.7, Civil aircraft airworthiness, reads:

(a) No person may operate a civil aircraft unless it is in
an airworthy condition.

(b) The pilot in command of a civil aircraft is responsible
for determ ning whether that aircraft is in condition for
safe flight. The pilot in command shall discontinue the
flight when unairworthy nmechanical, electrical, or
structural conditions occur.

§ 91.13(a) provides:

No person may operate an aircraft in a careless or reckless
manner so as to endanger the |ife or property of another.

%The record does not definitively establish exactly what
type of line was involved, other than it was 1-2 i nches w de and
had sonme amobunt of power running through it. The only eyew tness
testified to a huge explosion, a flash of light, and a secondary
expl osi on under the aircraft. Tr. at 36.
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in the engine and continued his flight to Houston. Local control
at Peachtree invited respondent to return and land, an invitation
respondent declined. Exhibit A-2(a). ATCin Atlanta |ater
passed a nessage to respondent that his | anding gear had cli pped
power lines. Exhibit A-2(b). 1In his defense, respondent
testified that he did not know that he had hit the power I|ine,
that ATC had only advised himthat he may have hit the |ines, and
that the aircraft perfornmed normally at all tinmes. Respondent
noted that he had been able to raise his |Ianding gear w thout any
pr obl ens.

The | aw judge found credi bl e respondent’' s expl anati on that
he was not aware that he had struck the power line.* The |aw
j udge concl uded, however, that respondent's failure to check
further after the engine failure, given his adm ssion that he did
not know its cause, by itself established the 8§ 91.7(b) violation
and a 8 91.13(a) carel essness violation. The |law judge di sm ssed
the 8 91.7(a) claimafter concluding, anong other things, that it
was redundant of the 8 91.7(b) charge and that respondent could

not be convicted on both counts. Tr. at 277-278. W address

‘W need not reach this issue because there are other bases
on which to grant the Adm nistrator's appeal, but respondent's
testinmony seens incredible to us, especially in light of the
expert testinony on this point that the event could not have gone
unnoticed in the cockpit (see Tr. at 107, 110-111, 146), the
testinony of the eyewi tness that she heard a huge expl osion and
saw lightning-like light (Tr. at 36), and inconsistencies in
respondent’'s other testinony (conpare Tr. at 170 (respondent
testified that he had not been found guilty of violating a
regulation in the past 5 years) and Tr. at 213 (respondent admts
initial decision finding regulatory violation, Adm nistrator v.
Naypaver, NTSB Order EA-3199 (1990), and Board denial of his
appeal in February 1991, NTSB Order EA-3250)).




respondent's appeal first.?>
1. Is the Adm nistrator's proposed suspensi on of

respondent's ATP barred by the doctrine of res judicata?

To answer this question, we nust review another proceeding,

Adm ni strator v. Naypaver, Docket SE-11906 (hereafter terned the

prior proceeding).

On May 31, 1991, the Adm nistrator issued an energency order
of revocation against respondent. That order (Exhibit A-20 in
this proceeding) alleged that respondent had operated the May 19,
1991 flight while his certificate was under suspension.® As a
result, respondent was alleged to have violated § 61.3(a) and
91.13(a). The initial decision of the |law judge (Exhibit R3 in
this proceeding) upheld the violation, rejecting respondent's
defense that he had served his 105-day suspension and did not
have to surrender his certificate to do so. W reversed, on
appeal, for reasons not pertinent to the issues before us here.
The only issues in the prior proceeding related to whether
respondent’'s certificate was under suspension at the time he flew

the aircraft, and possible mtigating circunstances (referred to

®Respondent has not directly challenged the | aw judge's
reasoning for upholding the 8 91.7(b) and 8§ 91.13(a) charges, and
we do not necessarily agree that an engine failure, in and of
itself, should al ways cause pilots to land the aircraft for
i nspection. Nevertheless, the circunstances here, as discussed
infra in connection with 8 91.7(b), support the violation
findings.

®The suspension was the result of the Board' s February 1991
action. See footnote 4.
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but not described by the |aw judge).’

Under the doctrine of res judicata, a final judgnment on the

merits of an action precludes the parties fromrelitigating

i ssues that were or could have been raised in that action. For
the doctrine to be applicable, however, there nust be identity of
the parties and of the cause of action. Although the courts are
not unaninous in their definitions of "cause of action,"?® a

review of the purpose of the res judicata doctrine in the context

of public safety enforcenent cases brought by the Adm nistrator
convinces us to find no identity in the cause of action in the
two cases involved here. According to the evidence before us

(and respondent has the burden of proof as res judicata is an

affirmati ve defense), the prior proceeding dealt only with

whet her respondent had piloted the aircraft on that day and

whet her his certificate was under suspension at the tine.
Airworthiness clains were not raised in the conplaint. There is
absolutely no evidence that any details of the flight -- events
critical to a decision here -- were even nentioned in that
hearing; they were not pleaded (or necessary to the allegations)
in the Adm nistrator's conplaint there, nor were they nentioned

in the initial decision. The present case, thus, does not stem

'"The | aw judge dismissed the Administrator's added cl ai m of
a 8 91.13(a) violation, having found that no evi dence was
presented on that point. R 3 at 152. Thus, there is no
indication that this charge represented anything nore than a
derivative allegation stenmng fromthe charge of operating an
aircraft while respondent's certificate was suspended.

8See May v. Parker-Abbott Transfer and Storage, Inc., 899
F.2d 1007, 1009-1010 (10th Gr. 1990).
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fromthe sane nucl eus of fact and does not, in our view invoke

t he principles behind res judicata.®

Thus, as we held in Adm nistrator v. Swanson, NTSB Order EA-

3500 (1992) at 7, the Admnistrator's clains are different, the
facts necessary to establish the clains are different, and the

doctrine of res judicata will not be applied.? And, in further

answer to respondent's concern that he may be tried again and
agai n based on the sane events, we note the protection precedent,
including our stale conplaint rule, offers. See 49 C.F.R 821.33
and Adm nistrator v. Wells, NISB Order EA-3424 (1991) (stale

conplaint rule inapplicable, but conplaint still subject to
attack if actual prejudice occurred due to Adm nistrator's
delay). Respondent is incorrect in alleging that all the
Adm ni strator must do to circunvent the stale conplaint rule is
to allege lack of qualification. To the contrary, that
al l egation may not be a subterfuge to avoid dismssal.

This result also conports with practical and policy

considerations. Although the Adm nistrator was aware of all the

By preventing repetitious litigation, application of res

judicata avoi ds unnecessary expense and vexation for parties,
conserves judicial resources, and encourages reliance on judicial
action." May, supra at 1009, citation omtted.

I'n Swanson, we found reason, nevertheless, to reduce the
sanction in Tight of the close relationship between the issues in
the two proceedings. Here, we find no such simlarity, nor does
respondent argue mtigation based on that case.

'Respondent is also incorrect in arguing that the stale
conplaint rule does not apply in the event the Adm nistrator
seeks a civil penalty. Qur interimrules (see 58 FR 11379-80)
provide to the contrary. -
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facts when he brought the order in the prior proceeding, it may
be that his desire to revoke respondent's certificate on an
energency basis led (not unreasonably, we think) to the filing of
a conplaint based on limted charges that could be, he thought,
easi |y and qui ckly devel oped and proven.

2. Did the law judge commt prejudicial error? "D d the
i ssuance of a Pretrial Order by the ALJ defeat the purpose of
achieving uniformty and consistency in agency proceedi ngs
mandat ed by the passage of 8 821 of the Rules, and prejudice M.
Naypaver when not enforced?”

A nunber of times during the hearing respondent objected to
evi dence introduced by the Adm nistrator on the ground that this
mat eri al had not been produced earlier, as required by the |aw
judge's pretrial order. The |law judge overruled all the
objections. W find no abuse of the |law judge's discretion and
no prejudice to respondent fromthe | aw judge's actions.

The pretrial order is a formissued by |aw judge Miullins in
cases assigned to him and is within his discretion.*® The |aw
judge's comments regarding the order indicate that it is intended
to pronote comruni cati on and adequate preparation (Tr. at 67),
and, by its own terns, contains no specific sanction.

The first category of error respondent cites involves the

22 see no basis to respondent's argunent that the |aw
j udge has no such authority. Respondent cites, and we see,
nothing in our rules of practice to preclude the practice. Rule
821.35 is broad enough to countenance pretrial orders designed to
i nprove and expedite the hearing process.
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Adm nistrator's offering, nostly prior to the taking of
testinony, copies of various relevant Board decisions and a
perti nent FAA Advisory Crcular. The |aw judge found that
presentation of the cases did not violate his order (Tr. at 28),
and we have no basis to disagree. As to these materials and the
Advi sory GCrcular, we agree with the Adm nistrator that this was
not an abuse of discretion. W do not see how respondent coul d
be prejudiced by references to precedent with which he should be
famliar, and that the Adm nistrator was providing for the
conveni ence of the |law judge. Moreover, the Advisory G rcul ar
concerned the Adm nistrator's Aviation Safety Reporting Program
(ASRP), is also a matter with which respondent should be famliar
as he filed an ASRP report, and for which he, not the
Adm ni strator, had the burden of proof.

Respondent' s next objection concerns the scope of testinony
of one of the eyewitnesses. W decline to find, as respondent
woul d have us, that conpliance with the |aw judge's order
required a statenent of every detail to which a witness would
testify. Respondent had nore than adequate notice, fromthe
information supplied by the Admnnistrator, as to the intended
scope of this testinony.

The third area of objection concerns photos show ng the
damage to the aircraft. The Adm nistrator had, early on, advised
respondent of these photos and prom sed to supply them
According to the Adm nistrator, the photos were lost for a

consi derabl e period, but copies were received by respondent 2
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days before the hearing. Although the facsimles were not clear
copies, we see no prejudice to respondent. Relevant danage to
the aircraft was listed in the conplaint, and there is no
indication that the aircraft itself was not available to
respondent for his inspection. Furthernore, the |aw judge
grant ed respondent the opportunity at the hearing to reviewthe
photos (Tr. at 67), after which he admtted their accuracy.

Finally, respondent objects to introduction of Exhibit A-20,
the Adm nistrator's energency revocation order in the prior
proceedi ng. This docunment, however, was introduced in response

to respondent’'s res judicata claimand, therefore, could not

reasonably be subject to a pretrial order. 1In any case, we see
no prejudice, as respondent was well aware of it.* W reject
respondent’'s appeal and turn to that of the Adm nistrator.

3. Was the | aw judge's analysis of 8§ 91.7(a) error? WAs
that violation satisfactorily proven?

The | aw judge found, as noted earlier, that 8 91.7(a) was
redundant of 8§ 91.7(b) and that a finding that paragraph (a) was
violated required a prior finding that the unairworthy condition
was cogni zabl e before takeoff. Tr. at 277. W disagree with
bot h concl usi ons.

As the Adm nistrator explains in his appeal (at 16-17), the

| aw judge's construction of the two paragraphs as redundant does

BBRespondent refers to an objection at page 6, line 17 of
the transcript. W find no objection there. Further, the noted
obj ection at page 218, |line 17 was sustai ned, see page 219.
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not conport with a reasonable reading of them They serve two
di fferent purposes and, while clearly related to each other, are
not the sane. Holding that airworthiness is only a pilot's
responsibility when the matter is cogni zabl e before takeoff is
illogical, as this case denonstrates. Oherw se, pilots would be
permtted to continue to fly aircraft even if they knew an unsafe

condition had arisen in flight. See Admnistrator v. Hal bert,

NTSB Order EA-3628 (1992).

In this case, we find that respondent viol ated paragraph (a)
as well as (b). The tapes of the tower comrunications clearly
show t hat respondent was advised that his |anding gear had struck
a power line. This knowl edge should have led himto | and and
ensure that there had been no damage to the aircraft, even if he
m sheard ATC to say only that he may have hit a power line. Wen
respondent was advised by ATC, how many tines he was contacted,
or whether he was told that the aircraft had hit a line or may

have hit a line are not critical questions. Even in respondent's

version of events, he was told of the possibility hundreds of
mles fromhis destination. Tr. at 209. Gven the

ci rcunstances, his continuing his flight as if it were routine
does not satisfy the highest standard to which an ATP is hel d.
See Admi nistrator v. Canpbell, NTSB Order EA-3573 (1992) (because

respondent had sufficient reason to suspect his aircraft had
struck a foreign object, his assunption that flight instrunents
woul d indicate any problemw th the aircraft did not reflect an

adequate standard of care). Simlarly, respondent's assunption



11
that the aircraft was airworthy because the | anding gear cane up
after he | ost engine power was not a satisfactory discharge of
his duty in the circunstances.
4. Shoul d t he 180-day suspension be reinstated?
The Adm nistrator argues that this | ength suspension is
justified by respondent’'s |ack of conpliance disposition, as

denonstrated by our decision in Adm nistrator v. Naypaver, supra,

in which a 105-day suspension was i nposed. Respondent offers no
argunment in favor of the |aw judge's sanction reduction nor does
he present any other basis for mtigation. On review, we find
that a 180-day sanction is within the appropriate range
considering respondent’'s prior violation history.

ACCCRDI N&Y, |IT IS ORDERED THAT:

1. Respondent' s appeal is deni ed,;
2. The Adm nistrator's appeal is granted,
3. The initial decision is nodified as set forth in this

opi ni on; and

4. The 180-day suspension of respondent's airline
transport pilot certificate shall begin 30 days fromthe date of
service of this order.*
VOGT, Chairman, COUGHLIN, Vice Chairman, LAUBER, HAMMERSCHM DT,

and HALL, Menbers of the Board, concurred in the above opinion
and order.

YFor the purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 8 61.19(f).



